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PROTECTED INTERESTS  DIVIDER 2 
 
  
Honorable Joseph M. Troy 
 
 
OBJECTIVES: 
 
After this session, you will be able to: 

1. Summarize the three interests protected by the Fourth Amendment;  

2. Identify privacy and reduced expectations of privacy as the principal protections of the 
Fourth Amendment; and 

3. Describe limitations on protected interests including open fields, assumption of risk, 
voluntary disclosure and abandoned property. 

 

REQUIRED READING: PAGE 
Joseph M. Troy, Interests Protected by the Fourth Amendment (Oct. 2010) 
[NCJRL PowerPoint] .......................................................................................................................1 

 

 

 

 



Interests Protected 
by the Fourth Amendment

National Center for Justice

Presented By

Joe Troy

National Center for Justice 
and the Rule of Law

The University of Mississippi School of Law

Textual Basis for 
Protected Interest

Fourth Amendment

The right of the people to be 
secure in their personssecure in their persons, 
houses, papers and effects 
against unreasonable searches 
and seizures shall not be 
violated…

Fourth Amendment Applicability
A. Is there government Activity?  

A. i.e. Did Police “Search” or  “Seize” 

B. Did that Activity Intrude Upon a 
Protected Interest

C. Does the Defendant Have a Protected 
Interest in Object Searched or Seized
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Does the Fourth Amendment Apply to 
Police Search or Seizure of:

 Prison cells

 Trash on curb

 Contraband Contraband

 Records of your financial affairs in 
possession of bank

 Privately owned real property

 Illegal Aliens or Escaped Prisoner

Protected Interests

1. Personal Liberty
The Right to be Free from Government 
Control 

Government Activity: Seizure of Person 
Arrest or Temporary Detention

2. Possession of “Papers and Effects”

Government activity: Seizure
“meaningful interference with an 

individual's possessory interests to 
property”property

Soldal v. Cook County, 506 U.S. 56 (1992)
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3. Privacy: Security of “person, 
houses” 
Government Activity-Search or Seizure

Fourth Amendment Analysis 
1.  Does the 4th Apply?

A. Gov't activity: “Search” or “Seizure”  

B. Protected interest in object searched or 
seized:  Liberty,  possession,  privacy

C. Standing of defendant

2.  Are 4th Amd. Requirements Satisfied?
A. Is Warrantless search “Reasonable”  

(only “unreasonable”  searches 
prohibited)

B. Warrant Clause requirements satisfied

3.  Remedies for Violation?

Open Fields/Curtilage:
Application of Fourth Amendment

On Private Property
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Hester (1924)
• On a tip revenue officers 

investigated Hester and 
others for violating 
liquor laws.

• U.S. revenue officers hid 
behind trees on Hester’sbehind trees on Hester’s 
property on a tip that he 
was operating a still.

• After Hester exited 
house and handed 5 
gallon jug to another, 
officers pursued and 
arrested Hester.

Open Fields Doctrine 

“[T]he special protection accorded by the 
4th A. to the people in their ‘persons, 
houses, papers, and effects,’ is not 
extended to the open fields.  The 
distinction between the latter and the 

Oliver v. United States, 466 U.S. 
170 (1984)

house is as old as the common law.” 

Justice Oliver Wendall Holmes

U.S. v Katz (1967)

FBI attached listening device and recorder 
to outside of phone booth Katz used to call 
in bets
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U.S. v Katz (1967)

“… Fourth Amendment protects people, 
not places…”
“…there is a two fold requirement, (1) an 
actual expectation of privacy (2) one that 
society is prepared to recognize as 
‘reasonable’ ”

Oliver v. U.S (1984) 

The Open Fields Doctrine in the Modern Era

Oliver v U.S. 
• Anonymous tip to KY State Police that Oliver 

had pot plants growing on his farm

• Officers had no probable cause, warrant, 
exigency

• Drove onto farm property past trailer (residence)• Drove onto farm property past trailer (residence)

• Walked around fence w/NO TRESPASSING signs

• Ignored statement by someone in trailer: “Hey 
No Hunting get out”

• Found plants growing in fields surrounded by 
other crops
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• Open field need be neither ‘open’ nor a 
‘field’ as those terms are used in common 
speech.  For example . . . a thickly wooded 
area nonetheless may be an open field . . 
.”

• “For most homes, the boundaries of the 
curtilage will be clearly marked; and thecurtilage will be clearly marked; and the 
conception defining the curtilage – as the 
area around the home to which the activity 
of home life extends – is a familiar one 
easily understood from our daily 
experience.”

“It is clear…that the term ‘open fields’   
may include any unoccupied or 
undeveloped area outside of the 
curtilage.”

Curtilage

“It is clear…that the term ‘open fields’   
may include any unoccupied or 
undeveloped area outside of the 
curtilage.”

CurtilageCurtilage
“The area to which extends the 
intimate activity associated with 
sanctity of the home and the 
privacies of life.” 

Curtilage
“The area to which extends the 
intimate activity associated with 
sanctity of the home and the 
privacies of life.” 

Curtilage:  Area for Regular Activities of Family
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Curtilage:  Area for Regular Activities of Family

• ‘Open fields’ doctrine in Hester 
“consistent with the right to privacy” 
doctrine of Katz.

• “No societal interest in protecting 
the privacy of” activities that p y
generally take place in fields.

• Trespass laws “have little or no 
relevance to applicability of the 
Fourth Amendment.”

U.S. v Dunn (1987)

• 200 acres encircled by rail fence

• Ranch enclosed by another fence
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• Additional interior barbed wire fences

• Barn had wooden fence and waist-high 
gates

Four Factors for ‘Curtilage’
1. Proximity of area to home

2. Whether area is included within 
enclosure surrounding home

3. Nature of uses to which area is put

4. Steps taken by resident to protect 

area from observation by passersby
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• “We do not suggest that combining these 
factors produces a finely tuned formula that, 
when mechanically applied, yields a ‘correct’ 
answer to all curtilage questions.” 

• “…these factors are useful analytical tools only 
to the degree that they bear upon the centrally 
relevant consideration - whether the area in 
question is so intimately tied to the home itselfquestion is so intimately tied to the home itself 
that it should be placed under the home's 
"umbrella" of Fourth Amendment protection.”

• “Applying these factors to respondent's barn 
and to the area immediately surrounding it, we 
have little difficulty in concluding that this area 
lay outside the curtilage of the ranch house.” 

Curtilage Determinations
May Depend on 

Geographic or Cultural Differences
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Gated Communities?
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Fly-Over Cases

California v. Ciraolo (1986)

Ciraolo lived in home with 6’ wall 
around property and 10’ wall extending 
around patio
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• On tip that he was growing pot in 
backyard, police attempt to view 
Ciraolo’s property

• Unable to see over walls, officers leased 
a plane

• Flew over the next day at 1000’ observe 
and took 45mm photos of 73 well-
tended plants

C.J. Burger:
“The Fourth Amendment simply does not
require the police traveling in public 
airways…to obtain a warrant to observe 
what is visible to the naked eye.”

J.Powell, dis.
Majority failed to apply Katz test:
“Whether the surveillance in question had 
invaded a constitutionally protected 
reasonable expectation of privacy.”

Florida v. Riley (1989)

12



• Helicopter surveillance at 400’

• Close enough to see marijuana 
through missing panels

Florida v Riley (1989)

J.White, majority:
“any member of the public could
have been flying over Riley’s 
property in a helicopter at 400’.”

J.O’Connor, concurrence:
FAA regulations are for air safety, not
for purpose of Fourth Amendment 
analysis:
“It’s not ‘legality’ of flight, it’s whether
it’s unreasonable for person to expect 
to be observed from air at that altitude.”

“Inspection”/ “Search” of 
Commercial Property

Traditionally, commercial property, closed to 
public access, is generally protected under the 
Fourth Amendment concerning criminal 
investigations by the government.
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Common Law Protection
• People commonly worked from home
• Shops, farms, blacksmith, doctor, lawyer…

Regulatory “Inspections”

• “The Fourth Amendment's prohibition 
against unreasonable searches applies to 
administrative inspections of private 
commercial property.”

• “However, unlike searches of private 
homes, …legislative schemes authorizing 
warrantless administrative searches of 
commercial property do not necessarily 
violate the Fourth Amendment.” 

Marshall v. Barlow's, Inc., (1978); See v. City of Seattle, (1967). 

Donovan v Dewey (1981)
• “…the expectation of privacy that the 

owner of commercial property enjoys in 
such property differs significantly from 
the sanctity accorded an individual's 
home.”

• “This privacy interest may, in certain 
circumstances, be adequately protected 
by regulatory schemes authorizing 
warrantless inspections.”
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Dow Chemical v U.S. (1986)

Dow Chemical Complex

• Dow took extensive security 
measures to protect complex from 
public view.

• EPA investigating air emissions
• EPA conducted fly-over and used 

sophisticated cameras to capturesophisticated cameras to capture 
views that can not be seen by 
naked eye  
Dow obtained injunction against 
further  surveillance as 4th A. 
violation.

Burger:
• Open areas of this complex not 

analogous to curtilage of home.

• Cautions against more 
sophisticated satellite imagery orsophisticated   satellite imagery or 
building penetrating surveillance.

• “Physical entry to property would 
raise  significantly different 
questions.”
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Structure of 4th Amendment Analysis 
1. Does the 4th Apply?

a. Gov't activity: “Search” or “Seizure”  

b. Protected interest in object searched or 
seized: 

c. Liberty,  possession,  privacy

d Standing of defendantd. Standing of defendant

2. Are 4th Amd. Requirements Satisfied?
a. Is Warrantless search “Reasonable” 

b. (only “unreasonable”  searches 
prohibited)

c. Warrant Clause requirements satisfied

3. Remedies for Violation?
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